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Dear Mr.  Borg lum:

This is in response to your fax dated February 1-4,
2005.  In  your  fax,  you have asked whether  adver t is ing for  a
buyer and consult ing on the sale of a port i-on of a business
oppor tuni ty  is  an act  requi r ing a real  estate l icense.  We
wi l l  assume,  for  purposes of  Lh is  rep ly  that  the person
doing the advert ising and consult ing is doing so on behalf
of another or others and for compensation. The answer to
your question is such persons may not do so without a
Cal i forn ia rea l  estate broker  l - icense.

Sect ion 101-31-  of  the Business and Profess ions Code
prov ides ,  i n  pa r t :

"A real  estate broker  is  a  person who,  for  a
compensat ion or  in  expectat ion of  a  compensat ion,
does or  negot ia tes to  do one or  more of  the fo l lowing
acts  for  another  or  o thers:

(a )  Se11s  o r  o f fe rs  to  se I I ,  buys  o r  o f fe rs  to  buy ,
so l i c i t s  p rospec t i ve  se l l e rs  o r  pu rchase rs  o f ,
so l i c i t s  o r  ob ta ins  l i s t i ngs  o f ,  o r  nego t i a tes  the
purchase, sale or exchange of real property or a
business oppor tuni ty .  "

The term "business oppor tuni ty"  is  def ined in  Sect ion
10030 of  the Business and Profess ions Code as inc lud ing " the

sale or  l -ease of  the business and goodwi l l  o f  an ex is t ing
-business enterpr ise or  oppor tuntLy."  A business oppor tuni ty
may a lso inc lude system technology inc lud ing patents ,
des igns,  inventor ies,  f ix tures,  t rademarks,  receivables,
customer l is ts  and the name or  the goodwi l l  o f  the business
other  assets.  The form of  t .he compensat ion is  immater ia l .
I t  makes no d i f ference i f  the person per forming L icensed
acts is  be ing paid on an hour ly  or  commj-ss ion basis .
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A real  estate broker  l icense is  requi red when 1)  act ing
on behal f  o f  another  or  o thers,  2)  for  compensat ion and 3)
so l ic i t ing prospect ive buyers,  se l lers ,  borrowers or  lenders
or negotiat ing the sale of real- propert.y or a business
oppor tuni ty .  Whi le  many persons th ink of  "negot ia t ion"  as
being speci f ica l ly  re la ted to  the terms and condi t ions upon
which a sa le wi l l  be made and s imi lar  to  the bargain ing
which takes place in open markets where vendors offer their
goods for  sa le,  the Depar tment ,  based on case Iaw,  does not
so narrowly in terpret  th is  term.

In fact ,  w€ have and do consider  negot ia t ions to
inc lude a much broader  range of  act . iv i t ies.  Genera l ly
speaking,  i t  inc ludes a l l  those t .h ings that  occur  between
par t ies to  a l -oan or  sa le and/or  the i r  agents in  the course
of  or  inc identa l  to  the making of  the foan or  sa le.  I t
inc ludes a l l  act iv i t ies des igned t ,o  br ing the par t ies
together  " in  an amicable f rame of  mind,  wi th  an at t i tude
toward each other and toward t.he transaction in hand which
permi ts  the i r  work ing out  the terms of  the agreemenL.r l
Therefore, even though an agenL is not involved in
bargaining or hagglJ-ng over actual- loan or sale terms, the
agent  may never theless be par t ic ipat ing in  negot ia t ions
necess i ta t i ng  a  rea l  es ta te  b roke r  l i cense .  Hasek ian  v .
K roLz  ( l - 958 )  Zee  CA 2d  31 -1 ;  P reach  v .  Mon te r  na inUow ( f  gg : )

L2  CA 4 th  1 -441 .

Reviewing or  prepar ing of fers  for  the sa le of  rea l
proper ty  and advis ing the owner;  par t ic ipat ing in  the
negot ia t ions and at tending meeLings where the sa le of  the
proper ty  is  negot ia ted fa l l  w i th in  the coverage of  Sect ion
10131 .  (See ,  f o r  examp le  P reach  v .  Mon te r  ng l4bew. )

A recent  At torney Genera l  Opin ion (ze Ops.  CaI .  At ty .
Gen .  7 )  a l so  reaches  the  conc lus ion  tha t  so l i c i t a t i on
requi res a rea l -  estate l icense and that  the f inders
exemption does not apply where an unlicensed person is being
compensated for  so l ic i t ing prospect ive lenders or  borrowers
in a mortgage loan t ransact ion.

We hope th is  in format ion wi l - l -  be of  ass isLance Lo you.
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